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STATEMENT OF THE CASE &

STATEMENT OF THE FACTS


This case is one of many, many cases resulting from the meltdown of the public defender system in Orleans Parish in situations where there is more than one defendant in a case.  The Orleans Public Defender has been pounded by financial cutbacks and staff firings for more than a year.   As a result, many indigent people facing serious criminal charges in New Orleans do not have attorneys.  The trial judge below ordered a stay of prosecution of one of these people because the accused did not have counsel.  This case does not seek funding for the Orleans Public Defender.  This case seeks only long-settled constitutional protection for the presumptively innocent indigent people who are not represented by counsel.  

The law in this case is simple.  Indigent people charged with crimes are entitled to competent defense counsel.  This has been the law for fifty years.  See Gideon v Wainwright, 372 U.S. 335 (1963).   Gideon is being blatantly violated in numerous cases in New Orleans and in this case.  People who cannot afford lawyers and are not provided competent counsel simply cannot be prosecuted under the Louisiana and the US Constitution.   
Here is the history.
Following severe budget cuts, the Orleans Parish Public Defenders Office (hereinafter OPD) laid off the entire staff of its internal Conflict Division in February of 2012.  The Conflict Division provided legal assistance to indigent criminal defendants in Orleans Parish when regular OPD staff was unable to act as counsel due to a conflict of interest.  Ethical conflicts frequently arise out of bills of information that indict multiple defendants who are all indigent.   


Prior to the February 2012 budget cuts, the Conflict Division operated with a staff of seven attorneys and three support staff.  When they went out of business in February 2012 they represented over 500 people.  It is not clear what happened to those 500 people.  

Over the past several years, Judge Hunter has tried to appoint private lawyers in New Orleans to cases of indigent people accused of crimes.  Judge Hunter sent out over 700 letters to private attorneys in New Orleans appointing them to represent indigent defendants.  Many attorneys did not even respond.  Of those who responded, 38 accepted appointments and 203 completed questionnaires and filed motions to withdraw mostly stating they lacked criminal law experience.

When the OPD conflict division collapsed in February 2012, Judge Hunter again made serious efforts to find private attorneys to represent the people left unrepresented. He was successful in many cases but has exhausted the supply of lawyers competent to handle these cases.

In August 2012, the OPD received some additional funds and reopened the conflict division but with a much smaller staff.  Today, the Division operates with four attorneys and one staff member, down from seven lawyers and three staff when it closed in February 2012.

On September 21, 2012, Judge Arthur L. Hunter found that the Conflict Division’s only attorney handling midlevel felonies could not constitutionally or ethically handle any more because her caseload well exceeded the standards of the American Bar Association for lawyers who represent indigent defendants.  See Exhibit C, Transcript of Hearing September 21, 2012.


Since the September 21, 2012 hearing, Judge Hunter has appointed midlevel felony conflict cases to William Quigley of Loyola University New Orleans College of Law.  Mr. Quigley is not a criminal defense lawyer.  He is a civil rights and constitutional rights lawyer.  As such, he has entered into retainers with each of the clients assigned to him to represent them in a limited capacity in order to challenge the constitutionality of their prosecutions.  Such retainers are authorized under Louisiana Rules of Professional Conduct Rule 1.2( c). 

On October 24, 2012, Judge Hunter appointed Mr. Quigley to represent respondent, Mr. Christopher Gordon.  Quigley met with Mr. Gordon and they agreed that Mr. Quigley was going to represent Mr. Gordon in a limited capacity only.  Mr. Quigley, a civil rights and constitutional rights lawyer, would represent Mr. Gordon in a constitutional challenge to his prosecution. 
The State filed a bill of information on September 10, 2012, alleging that Christopher Gordon committed one count of possession with the intent to distribute marijuana under La. R. S. 40:966(A)(2) and one count of possession of heroin under La. R.S. 40:966(C)(1).  Mr. Gordon was arrested with Abraham Kalili, a co-defendant in his case, who has been charged with one count of possession with the intent to distribute marijuana in violation of La. R.S. 40:966(A)(2) and one count of possession with the intent to distribute heroin in violation of La. R.S. 40:966(A)(1).  OPD represents Mr. Kalili.


On October 24, 2012, Mr. Gordon was arraigned and entered a plea of not guilty. While the State claims that Mr. Quigley was present at the hearing, this is incorrect.  At the arraignment, Judge Hunter merely appointed William Quigley of Loyola Law Clinic to represent Christopher Gordon in this criminal matter, and notified him of the appointment via electronic mail. 

William Quigley, on December 3, 2012 filed a Notice of Limited Purpose to represent Mr. Gordon solely on his constitutional rights to an attorney, and to a speedy and fair trial.  He also filed a Motion to Stay Prosecution Due to Violations of the Louisiana and U.S. Constitutions.  Judge Hunter ruled in favor of Mr. Gordon on December 3, 2012, staying the prosecution in this matter.


On February 20, 2013, the OPD notified Orleans Parish officials that it “once again finds itself short of necessary funding to provide constitutionally mandated legal defense for indigent defendants” due to decreases in local and state funding.  The letter states, among other consequences, that “new cases with multiple defendants should expect immediate effects as we will not be able to provide representation.” (Exhibit E). 


That means there will be many, many more cases like this one.


In fact, there are already four other writ applications in this Court filed by the District Attorney on similar grounds.


In response to Judge Hunter’s decision, the State seeks relief pursuant to a writ application.   The State writ application does not address most of these issues.  Their application is based on three arguments.  First, whether Mr. Gordon was consulted or not about the limited representation and agreed to it and thus argues the stay of prosecution is premature.  Second, whether Mr. Gordon is indigent.  Third, their writ application makes an argument that a Massachusetts case cited in a memo by counsel for Mr. Gordon is inappropriate.  As a result of these three arguments, they ask this court to grant a writ.

Those arguments are insufficient for this Court to grant this writ.
ARGUMENT
I.  William Quigley's limited representation of Christopher Gordon is legal.  


Though, as this Court will see, there is no grounds for an objection to be raised here, it is noteworthy that they State never raised any objection or question about Mr. Gordon’s consent at the trial level.   Despite that, this will be fully addressed.

In Louisiana, lawyers are permitted to represent clients in a limited capacity.  See La. Rules of Professional Conduct R. 1.2(c).  In its writ application, the State questions the legality of William Quigley’s limited representation in this matter.  The State mistakenly cites to Louisiana Rule of Professional Conduct 1.2(b), but likely means to cite Rule 1.2(c) which provides: “A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.”  The State then argues that there is no evidence in the record that Mr. Quigley consulted with Christopher Gordon about his limited representation and whether Mr. Gordon consented to such limited representation.  It further alleges that Mr. Quigley did not sign his Notice of Limited Appearance.  

In the present case, Mr. Quigley did in fact consult with Mr. Gordon prior to entering his Notice of Limited Purpose and fully explained to Mr. Gordon that he would only be representing him for the limited purpose of challenging the court’s denial of his constitutional right to an attorney.  Such agreement was fully outlined and consented to in defendant’s retainer agreement he entered into with Mr. Quigley.  It is not necessary for counsel to disclose retainer agreements with the prosecution nor to disclose or explain communications with clients.

Furthermore, in response to the State’s allegation that the Notice of Appearance for Limited Purpose was unsigned, the State’s own Exhibit D of its original writ application clearly shows that Mr. Quigley did in fact sign the Notice.  Thus, this part of the allegations is also meritless.

In support of its argument, the State cites to two cases—In re Hoffman, 883 So.2d 425 (La. 2004) and Jones v. Smith, 411 F.2d 475, (App. Ga. 1969)—neither of which are relevant to the present case.  In re Hoffman concerns an aggregate settlement offer in which an attorney represented all three parties to a settlement and did not adequately inform the parties of the potential conflict this caused.  883 So.2d 425.  Likewise, in Jones v. Smith, a Georgia appellate court found a state prisoner’s sentence to be invalid due to an ineffective assistance of counsel claim because an attorney appointed to represent him at arraignment did nothing more than speak to the defendant for five minutes before pleading him guilty.  411 F.2d at 476.


Therefore, Mr. Quigley’s limited representation of Christopher Gordon fully complies with Louisiana statutory law and his professional ethical obligations.  

II. The Court properly determined that Christopher Gordon is indigent, and thus the State is obligated to provide competent legal assistance to him for this criminal matter. 

The State did not raise any objection to Mr. Gordon’s indigency at the trial level.  None the less, this objection has no merit and will be addressed. 

On October 24, 2012, Christopher Gordon appeared before Judge Hunter for his scheduled arraignment.  Louisiana statute requires that at the arraignment in cases where an offense is punishable by imprisonment, the court must inform a defendant of his right to an attorney should he appear without one.  See La. Code Crim. Proc. Ann. art. 513.  If the defendant states under oath that he wants legal representation but is indigent, and the court finds this statement true, the court must provide the defendant with counsel before he pleads.    

The Indigent Defender Representation Statute further details that: 

A person will be deemed “indigent” who is unable, without substantial financial hardship to himself or to his dependents, to obtain competent, qualified legal representation on his own. “Substantial financial hardship” is presumptively determined to include all defendants who receive public assistance, such as Food Stamps, Temporary Assistance for Needy Families, Medicaid, Disability Insurance, resides in public housing, or earns less than two hundred percent of the Federal Poverty Guideline.  

La. Rev. Stat. Ann. § 15:175(A).  

The Court correctly found that Mr. Gordon is indigent.  Despite best efforts, the transcript for the indigency determination of Mr. Gordon has not been located by the court reporter.  However, Mr. Gordon receives both monthly SNAP benefits (i.e. Food Stamps) and housing assistance through the Housing Choice Voucher Program.  See Exhibits F and G.  

As the Indigent Defendant Representation Statute indicates above, receipt of this type of public assistance creates a presumption that an individual is indigent for purposes of appointment of legal representation.  Therefore, because Christopher Gordon was properly determined to be indigent, Judge Hunter did not abuse his discretion to stay Christopher Gordon’s criminal proceedings until the State can properly fulfill its Sixth Amendment obligations to Mr. Gordon and provide him with a competent and effective criminal defense attorney.  
III. A mention of the Massachusetts Supreme Court case is not reason to overturn the constitutional ruling in the trial court. 
The State writ application argues that the decision to stay the prosecution of an indigent person who does not have counsel, Mr. Gordon, is undercut by a mention in a trial court supporting memorandum of the Massachusetts Supreme Court case of Lavallee v Justices in the Hampden Superior Court, 812 NE2d 895 (Mass 2004). 


Lavallee stands for the proposition that other states have examined this issue and have fashioned remedies to release people who have not been provided with counsel.  Massachusetts has created a seven day rule in which people who have not been assigned counsel in that amount of time are released.  Undersigned counsel acknowledges that the trial memo should have written one state has a seven day rule instead of states.  


The principle is a constitutionally sound one, even if it is propounded by the Massachusetts Supreme Court – the state cannot constitutionally prosecute presumptively innocent people who do not have counsel. 


This principle will be explained as applied to this case in the next section.
IV. The trial court did not err in granting Respondent's Motion to Stay Prosecution for Violations of the Louisiana and U.S. Constitutions.

A. The trial court did not err in finding that the OPD Conflict Division is unable to provide competent and effective assistance of counsel for defendants accused of midlevel felonies.

In the hearing conducted on September 21, 2012, Judge Hunter found that the Conflict Division’s only attorney handling midlevel felonies to be incompetent because her caseload exceeded the standards of the American Bar Association for lawyers who represent indigent clients.  He has since ceased appointing any midlevel felonies to OPD’s Conflict Division.  This finding was proper. (Exhibit C). 

It has long been recognized that excessive caseloads prevent counsel from performing core functions and create a conflict of interest between new clients and existing clients, thus jeopardizing the integrity of court proceedings and likely creating ethical violations.  As a result, the American Bar Association (“ABA”) has promoted nationally recognized maximum caseload standards to protect the Sixth Amendment right to effective assistance of counsel.  See Ten Principles of a Public Defense Delivery System (2002) ABA Standing Committee on Legal Aid and Indigent Defendants.
  Such standards also serve as guideposts for judges assessing the competency of attorneys who represent indigent clients.  These national standards specify that one full-time attorney should be assigned no more than 150 noncapital felony defendants per year, or 400 misdemeanor defendants, or 200 juvenile clients respectively.  Id. (citing National Advisory Commission on Criminal Justice Standards and Goals (NAC) Standard 13.12) (emphasis added). 

On September 21, 2012, Judge Hunter properly examined the Conflict Division of the Public Defenders Office.  During the examination, he determined that the Conflict Division has only four attorneys:  Arthur Rowe handles all municipal and low-level felonies; Joyce Sallah handles all of the mid-level felonies; and finally, the remaining high level felony and capital cases are split amongst a third attorney, Donald Donnelly, and the Director of the Conflict Division, Harry Tervalon.  See Exhibit C, Transcript of Hearing Sept. 21, 2012.  Judge Hunter’s questioning of Joyce Sallah clearly shows that she, as the only funded attorney for midlevel felonies, was handling 179 cases.  Id. at 5.  This caseload is well in excess of the national standards of 150.  Furthermore, when asked if Sallah believed that she was providing adequate representation to her 179 clients, she replied, “more than likely, no.” Id. at 20.  


The Court examined another attorney in the conflict division on February 4, 2013, Mr. David Donnelly.  (See Exhibit D).  Mr. Donnelly, who was handling more serious conflict cases like murder, racketeering, rape and armed robbery testified that it would be impossible for him to ethically and adequately represent the defendants in Section K. 

The Orleans Parish Public Defenders Office itself recognizes that magnitude of this problem of excessive caseloads plaguing a number of attorneys in its office.  In a letter to the New Orleans Criminal Justice Stakeholders on February 20, 2013, the Director of OPD wrote: “Attorney caseloads are quickly rising beyond the state standards; most attorneys already exceed state standards.”  See Exhibit E, Letter.  OPD calls the situation a “constitutional crises” for the thousands of indigent defendants it represents.  Id. at 2.  And, there is no end in sight for this problem.  According to this letter, OPD has instituted a hiring freeze and, even more significantly, has terminated its use of contract conflict representation, meaning that caseloads are only going to increase for attorneys in the Conflict Division, like Joyce Sallah.  Id.  As such, the trial court’s determination that the Conflict Division was incapable of further handling any midlevel felony cases was correct.
B.  Christopher Gordon’s liberty interests as protected by both the U.S. and Louisiana Constitutions require that the Court provide him with competent and effective counsel for the entirety of his criminal proceedings.   

Mr. Gordon’s protected liberty interests mandate that the court provide him with a competent and effective attorney if he is found to be indigent after the State has initiated its prosecution.  The prosecution of an indigent person without an attorney has been illegal for the last fifty years.  See generally Gideon v. Wainwright, 372 U.S. 335 (1963) (recognizing that the Sixth Amendment guarantees defendants the right to the assistance of counsel in criminal proceedings and mandating that states provide such defense counsel).
It is understood that an accused’s right to an attorney attaches immediately whenever a defendant “learns the charge against him and has his liberty subject to restriction by the government.”  Rothgery v. Gillespie County, TX, 554 U.S. 191, 211 (2008).  This right to an attorney then continues throughout “all critical stages” of a prosecution.  Id. at 212.  Since 1932, U.S. courts have understood that the period between arraignment and trial is considered a critical, and that to deprive an individual of the right to counsel during this period would violate the Sixth Amendment.  Maine v. Moulton, 474 U.S. 159, 179 (1985) (citing Powell v. Alabama, 287 U.S. 45, 58 (1932) (the time between arraignment and trial is “perhaps the most critical period of the proceedings” because that is when “consultation, thoroughgoing investigation and preparation [are] vitally important”)).     

Similarly, Louisiana statutory and constitutional provisions protect this right to counsel.  See La. Const. art I, §13; La. Code Crim. Proc. Ann. art. 513; La. Rev. Stat. Ann. § 15:175.  Specifically, the Louisiana Constitution provides that in criminal prosecutions, “[a]t each stage of the proceedings, every person is entitled to assistance of counsel of his choice, or appointed by the court if he is indigent and charged with an offense punishable by imprisonment.” La. Const. art I, § 13.  Additionally, the Louisiana Constitution includes a command to the legislature, stating that “[t]he legislature shall provide for a uniform system for securing and compensating qualified counsel for indigents.” Id.  Furthermore, the Louisiana Legislature specifically allocated funding through the Louisiana Public Defender Act in order to “provide effective legal representation to criminal defendants who are unable to afford an attorney . . . .”  La. Rev. Stat. Ann. § 14:142(E)(emphasis added).  

Consequently, the State violated Christopher Gordon’s constitutional and statutory right to counsel since October 24, 2012 when it initiated adversarial proceedings against him without counsel.  He has not been appointed effective assistance of counsel to represent him during this “critical” time before his trial.  Therefore, Mr. Gordon, through William Quigley's limited representation, now asserts his constitutional right to a competent and effective criminal defense attorney.  

C. Until the Court can properly protect Christopher Gordon’s constitutional right to an attorney, a stay of his criminal proceedings is proper in order to protect his constitutional rights.


Christopher Gordon is entitled to a stay of prosecution until the Court can provide him with a competent and effective criminal defense attorney.  While no specific statute authorizes a criminal defendant’s motion to stay his prosecution, “the court may proceed in a manner consistent with the spirit of the provisions of this Code and other applicable statutory and constitutional provisions” in the absence of specific legislative procedural rules.  See State v. Eros Cinema, Inc., 262 So.2d 615, 620 (La. 1972); La. Code Crim. Proc. Ann. art. 3.  
Consistent with the spirit of Sixth Amendment and the fundamental rights of all criminal defendants in the United States, Judge Hunter properly found that a stay of Mr. Gordon’s criminal prosecution to be an appropriate procedural remedy at this juncture in his criminal case.  


Furthermore, Judge Hunter’s ruling granting Mr. Gordon a stay of the prosecution against him until he can be appointed effective assistance of counsel is consistent with Louisiana case law.  In State v. Peart, the Louisiana Supreme Court held that if the criminal defendants in that case or those similarly situated were determined to not be receiving the reasonably effective assistance of counsel required by the constitution, then the criminal district court should not allow the prosecution of their cases to proceed.  621 So.2d 780, 791-92 (La. 1993).  Similarly, in State v. Citizen, the Louisiana Supreme Court again held that trial judges may halt the prosecution of criminal defendants whose constitutionally protected right to counsel is being violated upon motion of the defendants.  898 So.2d 325, 327 (La. 2005).   
Therefore, based on the above, until the State can properly provide Christopher Gordon with a competent criminal defense attorney, Judge Hunter's stay should be affirmed 

CONCLUSION AND PRAYER


Accordingly, for the foregoing reasons the Respondent requests the State’s application be denied.







Respectfully submitted,
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VERIFICATION AFFIDAVIT AND 

CERTIFICATE OF SERVICE

STATE OF LOUISIANA

PARISH OF ORLEANS

BEFORE ME, the undersigned authority, appeared William Quigley, to me personally known, who, after being duly sworn, did depose and say:

1. That he represents Mr. Christopher Gordon in a limited capacity in docket number 513-163 in Section K of Criminal District Court of Orleans Parish.

2. That he has reviewed the foregoing response and attachments thereto and that the allegations contained therein are truthful.

3. That he has delivered a copy of this response and its attachment thereto to opposing counsel and trial court judge, to wit:

Scott G. Vincent

Assistant District Attorney

619 South White Street
New Orleans, Louisiana 70119

504-571-2879 (t)

504-571-2928 (f)

svincent@orleansda.com

The Honorable Arthur L. Hunter, Jr.

Criminal District Court, Section “K”

2700 Tulane Avenue

New Orleans, Louisiana 70119

___________________________


William Quigley





SWORN TO AND SUBSCRIBED 

BEFORE ME, THIS THE ____

DAY OF _____________, 2013

___________________________

NOTARY PUBLIC
� 	Note that Defendant originally filed this transcript as an exhibit (Exhibit A) attached to his Motion to Stay Prosecution on December 3, 2012 as clearly indicated by the court’s minutes for that date which are attached as Exhibit E in the State’s original writ application.  However, the State did not include this transcript as part of its original writ application.


�   Note that Defendant also originally filed this transcript as Exhibit B attached to his Motion to Stay Prosecution on December 3, 2012.


�   Note that Defendant also originally filed this transcript as Exhibit B attached to his Motion to Stay Prosecution on December 3, 2012.


�  Available at:   http://www.abanet.org/legalservices/downloads/sclaid/indigentdefense/tenprinciplesbooklet.pdf (last visited February 17, 2013).
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