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LOUISIANA COURT OF APPEAL, FOURTH CIRCUIT

WRIT APPLICATION INTAKE FORM

NO. 2012-K- _________

TO BE COMPLETED BY COUNSEL FILING APPLICATION

TITLE

STATE OF LOUISIANA 

VS

CHRISTOPHER GORDON
APPLICANT: State of Louisiana 

Have there been any other filings in this Court in this matter (please specify)?  No.

Are you seeking a Stay Order? No.
Expedited Consideration? No.  
If so, you MUST complete and attach an Expedited                                                                                                       Consideration Form

LEAD COUNSEL INFORMATION

APPLICANT: 



RESPONDENT:

Name:       Scott G. Vincent


Name: 
   William P. Quigley
Address:   619 S. White St.                             Address: 7214 St. Charles Avenue
  
     New Orleans, Louisiana  70119
 
    New Orleans, LA  70118
Phone No.(504) 822-2414  Bar Roll No. 14478   Phone No. (504) 861-5591 Bar Roll No. 7769
Pleading being filed: ____ In proper person ____ In Forma Pauperis

Attach a list of additional counsel, their addresses, phone numbers and the parties they represent.

TYPE OF PLEADING

_______Civil ________Criminal ________Other
DISTRICT COURT INFORMATION

Parish and Judicial District Court: Orleans Parish Criminal District Court       Docket No.: 513-163
Judge and Section: Arthur L. Hunter, Jr., Section “K”
  Date of Ruling/Judgment: Dec. 3, 2012
ADMINISTRATIVE OR OTHER COURT INFORMATION

Tribunal/Court: N/A





Docket No._______________

Judge/Commissioner/Hearing Officer:__________________
Ruling Date:______________

PRESENT STATUS (check one)

____Pre-Trial, Hearing/Trial Scheduled date: 
 ____Trial in Progress,  ____Post Trial

Is there a stay now in effect? Yes.    Has this pleading been filed simultaneously in any other court? No.   

If so, explain briefly. N/A.

VERIFICATION

I certify that the above information and all of the information contained in this application is true and correct to the best of my knowledge and that all relevant pleadings and rulings, as required by Uniform Rules 4-2, 4-3, and 4-5 of the Courts of Appeal, are attached to this filing. I further certify that a copy of this application has been mailed or delivered to the respondent judge and to all other counsel and unrepresented parties as required by Local Rule 18.

January 28, 2013



________________________________________

            DATE 





SIGNATURE

JURISDICTION 


This Honorable Court has jurisdiction over this case pursuant to Article V, Section 10 of the 1974 Louisiana Constitution and Louisiana Code of Criminal Procedure Articles 911 and 912(A).  

STATEMENT OF THE CASE

On September 10, 2012, Christopher Gordon (“Gordon”) was charged by bill of information with possession of heroin and possession of marijuana with intent to distribute, violations of LSA-R.S. 40:966(C)(1) and 966(A)(2), respectively.  Gordon appeared for arraignment with counsel on October 24, 2012 and again on November 5, 2012, at which time he entered a plea of not guilty.  
Defense counsel filed a Motion to Stay Prosecution and Release Defendant.  The Motion was heard on November 14, 2012 and taken under advisement.  By Ruling issued on December 3, 2012, the court granted the defendant’s Motion.  The State immediately noticed its intent in open court to seek a supervisory writ of the trial court’s granting of the Motion and filed a written Notice of Intent to File Writ on the same day.  The return date was set for December 18, 2012 but was extended to January 17, 2013.  The State sought and obtained a stay of the proceedings pending a resolution of its writ application.  This writ application timely follows.  
STATEMENT OF THE FACTS

The facts of this case have not been developed and are not necessary to a determination of the present writ application.

ISSUE PRESENTED

Whether the trial court erred in granting the Motion to Stay Prosecution and Release Defendant.
ASSIGNMENT OF ERROR

The trial court erred in granting the Motion to Stay Prosecution and Release Defendant.  

LAW AND ARGUMENT
In the Motion to Stay Prosecution and Release Defendant filed on his behalf, defendant argues that he has yet to be appointed counsel.  The Motion seeks the release of defendant and stay of the prosecution against him. By Ruling issued on December 3, 2012, the court granted the defendant’s Motion and ordered defendant released from incarceration and stayed the prosecution.  For the reasons discussed below, the Motion lacks merit, and the trial judge erred in granting the Motion.  
Before addressing the substantive merits of the Motion, the State questions the legality of William Quigley’s limited representation in this matter.  According to the unsigned Notice of Appearance for Limited Purpose filed by Mr. Quigley, his appearance “in this matter [is] for the limited purpose of challenging the constitutionality of the prosecution of defendant who does not have effective assistance of counsel and all those similarly situated.”  Under the Louisiana Rules of Professional Conduct, a lawyer “may limit the objectives of the representation” if, after “consultation,” the client “consents” to limited representation.  LA. RULE OF PROF. COND. 1.2(b).  Significantly, however, the Louisiana Rules of Professional Conduct prohibit an attorney from limiting his role in a matter absent prior “consultation” with the client.  LA. RULES PROF. COND. 1.2(b).  “ ‘[C]onsultation’ denotes communication of information reasonably sufficient to permit the client to appreciate the significance of the matter in question.”  ABA MODEL RULES OF PROF. COND., Scope of Rule 1.2 (1983).  This prerequisite to a limited representation “is required so that the client will understand the dangers that may be inherent in contracting for limited legal services.”  Oklahoma Bar Association v. Green, 936 P.2d 947, 956 (Okl. 1997); In re Maternowski, 674 N.E. 2d 1287, 1291 (Ind. 1996) (“meaningful consent to a limitation on the lawyer's scope of representation must be based on full, objective disclosure and unbiased advice [by the attorney to the client]”); see also GEORGE C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF LAWYERING: A HANDBOOK ON THE MODEL RULES OF PROFESSIONAL CONDUCT 24-25 (1985).
In the present case, there is no evidence in the record that Mr. Quigley consulted with defendant about his limited representation and that after such representation, defendant consented to the limited representation.  See In re Hoffman, 883 So.2d 425 (La. 2004); Jones v. Smith, 411 F.2d 475 (App. Ga. 1969).  Additionally, as noted in more detail below, there is no evidence in the record that defendant qualified for appointment of counsel or that the trial court even conducted a hearing to determine counsel.  Accordingly, Mr. Quigley’s assertion that his client is being denied effective assistance of counsel is premature.

Turning to the merits of the Motion, the Supporting Memorandum asserts that “[o]ther states have enacted a seven day rule for the release of people who are not provided counsel.”  Supporting Memorandum, p. 2.  Despite the reference to “other states,” the Motion cites only one case from the state of Massachussettes, Lavallee v. Justices in the Hampden Superior Court, 812 N.E.2d 895 (Mass. 2004).  

Lavallee is distinguishable from the present case for several reasons.  In   Lavallee, the Committee on Public Counsel Services (the public defender office) and the ACLU of Massachusetts filed declaratory actions on behalf of indigent defendants claiming that underfunding by the state had resulted in a lack of sufficient indigent defense counsel available to defend the petitioners.  The court found in favor of petitioners and held that “on a showing that no counsel is available to represent a particular indigent defendant despite good faith efforts, such a defendant may not be held more than seven days and the criminal case against such a defendant may not continue beyond forty-five days.”  In so finding, the court noted that the criminal defendants in question had been denied appointment of counsel altogether, a denial that sufficiently showed the “likely result in irremediable harm if not corrected.”
A trial was conducted in Lavallee, and a considerable record was developed to establish that the petitioners were denied counsel.  In the present case, no evidence has been presented to prove defendant has been deprived of counsel.  The only indication of deprivation of counsel comes from Mr. Quigley, who asserts that “Defendant does not have the funds to hire an attorney and has not been provided with an attorney because the system for providing public defenders and other publicly compensated counsel has broken down in Orleans Parish leaving large numbers of people charged with crimes without any effective counsel.”  Motion, ¶ 5.    This allegation is not evidence.  
Additionally, there is no evidence defendant is indigent or a hearing to appoint counsel was even conducted.  According to the Docket Master, defendant appeared for arraignment on October 24, 2012 and November 5, 2012 and was arraigned on the latter date.  The Docket Master indicates that “Bill Quigley of Loyola” was present with defendant at both arraignment hearings.  However, there is no indication that a determination of indigency was made at either of the arraignment hearings.  Perhaps, the trial court believed that defendant was represented by Mr. Quigley and therefore did not conduct a hearing to appoint counsel.  This possibility is supported by the fact that defendant was allowed to waive a reading of the bill of information and enter a plea of not guilty at the November 5, 2012 arraignment, something that likely would not have occurred had the judge believed defendant was unrepresented.
More importantly, the Massachusetts Constitution prohibits the continued incarceration of a defendant who has not been provided counsel.  See Mass. Const. Article XII.
  On the other hand, the Louisiana Constitution contains no such prohibition.  
CONCLUSION

For these reasons, the State respectfully prays that this Honorable Court reverse the ruling of the trial court and remand this case for further proceedings.
Respectfully submitted,

_____________________________

Scott G. Vincent, Bar No. 14478
Assistant District Attorney

Orleans Parish

619 South White Street

New Orleans, LA  70119

Telephone: (504) 822-2414
VERIFICATION AFFIDAVIT

STATE OF LOUISIANA

PARISH OF ORLEANS


BEFORE ME, the undersigned authority, appeared Scott G. Vincent, to me personally known, who, after being duly sworn, did depose and say: 


1.  That he is an Assistant District Attorney for the Parish of Orleans.


2.  That he has reviewed the foregoing application and attachments thereto        and that the allegations contained therein are truthful.


3.  That he has delivered a copy of this application and the attachment thereto to:

	The Honorable Arthur L. Hunter, Jr. 

Orleans Parish Criminal District Court

Section “K”

2700 Tulane Avenue

New Orleans, LA 70119


	

	William P. Quigley, Esq.

7214 St. Charles Avenue, Campus Box 902 
New Orleans, LA  70118
Counsel for Defendant


	

	
	










        __________________________

Assistant District Attorney  

SWORN TO AND SUBSCRIBED

BEFORE ME, THIS THE 28TH
DAY OF JANUARY, 2013. 
___________________________

NOTARY PUBLIC
� Article XII provides as follows:





Regulation of prosecutions; right of trial by jury in criminal cases





No subject shall be held to answer for any crimes or offence, until the same is fully and plainly, substantially and formally, described to him; or be compelled to accuse, or furnish evidence against himself. And every subject shall have a right to produce all proofs, that may be favorable to him; to meet the witnesses against him face to face, and to be fully heard in his defence by himself, or his council, at his election. And no subject shall be arrested, imprisoned, despoiled, or deprived of his property, immunities, or privileges, put out of the protection of the law, exiled, or deprived of his life, liberty, or estate, but by the judgment of his peers, or the law of the land. And the legislature shall not make any law, that shall subject any person to a capital or infamous punishment, excepting for the government of the army and navy, without trial by jury.
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